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1 Enforcement Guidance: Employer-Provided Leave and the Americans with Disabilities Act, U.S. Equal Employment Opportunity Commission 
(May 9 2016), https://www.eeoc.gov/eeoc/publications/ada-leave.cfm [herinafter EEOC Leave Guidance]. 
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2  Enforcement Guidance: Reasonable Accommodation and Undue Hardship Under the Americans with Disabilities Act, U.S. Equal 

Employment Opportunity Commission (October 17, 2002), http://www.eeoc.gov/policy/docs/accommodation.html [hereinafter EEOC 
Guidance]. 

3  A video of the meeting, transcripts of the meeting and testimony, and other materials are available at http://www.eeoc.gov/eeoc/meetings/6-
8-11/index.cfm. 

4 Commissioner Feldblum stated informally that the Commission was split 3-2 in favor of releasing the proposed guidance but felt that, 
because of the significance of the topic, stronger Commission support was called for. "Breakfast with EEOC Commissioner Chai Feldblum,” 
University of Denver Sturm College of Law, August 28, 2012.  Since that time one commissioner has resigned so the commission is now 
composed of only four commissioners, split 2-2 on the issue.  A fifth commissioner will be appointed at some time. 

5  EEOC presentation, “Let’s Talk ADA”, Miami, September 20, 2012. 
6 Statement of Linda Carter Batiste, Principal Consultant, Job Accommodation Network, November 8, 2012. 
7 EEOC Leave Guidance, supra note 1 at pages 1 and 5. 
8 EEOC Leave Guidance, supra note 1 at Example 13. 
9 EEOC Leave Guidance, supra note 1 at Example 14. 
10 EEOC Leave Guidance, supra note 1 at Example 11. 
11 EEOC Leave Guidance, supra note 1 at Example 12. 
12 Hwang v. Kansas State University, 2014 WL 2212071 (10th Circ. 2014). 
13 EEOC v. C.R. England, Inc., 644 F.3d 1028, 1049, (10th Cir. 2011); Jones v. UPS, Inc., 502 F.3d 1176, 1194 (10th Cir. 2007); EEOC 

Guidance, supra note 2, at Question 1. 
14 EEOC Guidance, supra note 2, at Questions 2, 3; Yarberry v. Gregg Appliances, Inc., 625 F. App'x 729, 738 (6th Cir. 2015) (employer was 

aware off employee’s sudden disabling onset and commitment to mental health facility). 
15 EEOC Guidance, supra note 2, at Question 40. 
16 EEOC Leave Guidance, supra note 1 at page 3. 
17 EEOC Leave Guidance, supra note 1 at page 1. 
18 EEOC Leave Guidance, supra note 1 at Example 1. 
19 EEOC Leave Guidance, supra note 1 at Example 2. 
20 42 U.S.C. § 12112(b)(5)(A).  The duty to accommodate applies to employees with an actual physical or mental impairment and those with a 

record of an impairment.  It does not apply to employees who are regarded as having an impairment.  29 C.F.R. §  1630.2(o)(4). 
21 Taylor v. Phoenixville School Dist., 184 F.3d 296, 313 (3rd Cir. 1999); EEOC Guidance, supra note 2, at Question 1. 
22 Roberts v. Bd. Of County Comm’rs, 691 F.3d 1211, 1218 (10th Cir. 2012); EEOC Leave Guidance, supra note 1 at page 3. 
23 Cisneros v. Wilson, 226 F.3d 1113, 1129 (10th Cir. 2000)(overruled on other grounds by Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 

356, 121 S.Ct. 955 (2001); Taylor v. Pepsi-Cola Co., 196 F.3d 1106, 1110 (10th Cir. 1999); EEOC Leave Guidance, supra note 1 at page 3. 
24 29 C.F.R. § 1630.9(d); EEOC Guidance, supra note 2, at Question 11. 
25 29 C.F.R. part 1630 app. § 1630.9. 
26 EEOC Guidance, supra note 2, at Question 44; EEOC presentation, “Let’s Talk ADA”, Miami, September 20, 2012. 
27  Humphrey v. Memorial Hospitals Assoc., 239 F.3d 1128, 1137-1138 (9th Cir. 2001). 
28  Humphrey v. Memorial Hospitals Assoc., 239 F.3d 1128, 1138-1139 (9th Cir. 2001). 
29  Clayborne v. Potter, 448 F.Supp.2d 185, 193 (D.C. Dist. 2006). 
30 Interview with Linda Carter Batiste, J.D., Principal Consultant, Job Accommodation Network; November 5, 2012. 
31 The Interactive Process, Job Accommodation Network; http://askjan.org/media/eaps/interactiveprocessEAP.doc (last checked 11/16/2012); 

EEOC Guidance, supra note 1, at Questions 5-10; 29 C.F.R. part 1630 app. § 1630.9; EEOC Internal Document, Procedures for Providing 
Reasonable Accommodation for Individuals with Disabilities, Sec. II.D.; http://www.eeoc.gov/eeoc/internal/reasonable_accommodation.cfm 
(last checked 11/16/2012). 

32  www.askjan.org. 
33 29 C.F.R. §  1630, Appendix 1630(2)(o); EEOC Leave Guidance, supra note 1 at page 2. 
34  Criado v. IBM Corporation, 145 F.3d 437, 443-444 (1st Cir. 1998); EEOC Guidance, supra note 1, at “Reasonable Accommodation” 

Section. 
35 EEOC Guidance, supra note 2, at “Leave” Section Preceding Question 17; Peebles v. Potter, 354 F.3d 761, 771 (8th Cir. 2004)(Bye, 

concurring);29 C.F.R. § 1630.9(a). 
36  Myers v. Hose, 50 F.3d 278, 283 (4th Cir. 1995); Brannon v. Luco Mop Company, 521 F.3d 843, 849 (8th Cir. 2008). 
37 29 CFR § 1630.2(o)(2)(ii)(2012); EEOC Guidance, supra note 2, at “Leave” Section Preceding Question 17.  
38 Humphrey v. Memorial Hospitals Assoc., 239 F.3d 1128, 1136 (9th Cir. 2001). 
39 Hwang v. Kansas State University, 2014 WL 2212071 (10th Circ. 2014). 
40 EEOC Guidance, supra note 2, at Question 9. 
41 Corder v. Lucent Technologies, Inc., 162 F.3d 924, 928 (7th Cir. 1998). 
42 EEOC Guidance, supra note 2, at Question 20. 
43 The Family and Medical Leave Act, the Americans with Disabilities Act, and Title VII of the Civil rights Act of 1964 Fact Sheet, Question 18, 

Equal Employment Opportunity Commission, http://www.eeoc.gov/policy/docs/fmlaada.html, (last modified July 6, 2000) [hereinafter EEOC 
FMLA, ADA, and Title VII]. 

44 Humphrey v. Memorial Hospitals Assoc., 239 F.3d 1128, 1137-1139 (9th Cir. 2001); Vande Zande v. State of Wisconsin Dept. of 
Administration, 44 F.3d 538, 544-545 (7th Cir. 1995). 

http://www.eeoc.gov/policy/docs/accommodation.html
http://www.eeoc.gov/eeoc/meetings/6-8-11/index.cfm
http://www.eeoc.gov/eeoc/meetings/6-8-11/index.cfm
https://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2001276787&serialnum=2001172281&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=7C225070&rs=WLW12.10
https://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2001276787&serialnum=2001172281&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=7C225070&rs=WLW12.10
http://askjan.org/media/eaps/interactiveprocessEAP.doc
http://www.eeoc.gov/eeoc/internal/reasonable_accommodation.cfm
http://www.askjan.org/
http://www.eeoc.gov/policy/docs/fmlaada.html


 

 

                                                                                                                                                                                           
45 Terrell v. USAir, 132 F.3d 621, 626-627 (11th Cir. 1998). 
46 EEOC Guidance, supra note 1, at Questions 22-23; The Americans with Disabilities Act: Applying Performance and Conduct Standards to 

Employees with Disabilities, U.S. Equal Employment Opportunity Commission, Question 19, http://www.eeoc.gov/facts/performance-
conduct.html, (last modified 1/20/2011) [hereinafter EEOC ADA Performance Standards]. 

47 EEOC Guidance, supra note 2, at Questions 22-23. 
48 Earl v. Mervyns, Inc., 207 F.3d 1361, 1366-1367 (11th Cir. 2000); Hatchett v. Philander Smith Coll., 251 F.3d 670, 675 (8th Cir.2001). 
49 EEOC Leave Guidance, supra note 1 at page 6. 
50 EEOC Guidance, supra note 2, at “Reassignment” Section. 
51 EEOC Leave Guidance, supra note 1 at Example 16. 
52 See US Airways, Inc. v. Barnett, 535 U.S. 391, 401-402; 122 S.Ct. 1516 (2002); EEOC Guidance, supra note 2, at “General Principles; 

Reasonable Accommodation” Section. 
53 29 CFR § 1630.2(o)(ii); US Airways, Inc. v. Barnett, 535 U.S. 391, 401-402; 122 S.Ct. 1516 (2002). 
54 See Haschmann v. Time Warner Entertainment Company, L.P., 151 F.3d 591, 601-603 (7th Cir. 1998)(discussion by the court that because 

employer could not show the leave request was an undue hardship, the plaintiff’s leave was therefore reasonable); Samper v. Providence 
St. Vincent Medical Center, 675 F.3d 1233, 1238 (9th Cir. 2012) (Court’s discussion whether a NICU nurse’s physical attendance at work 
and the hospital’s needs to populate its difficult-to-staff unit revolved around whether the leave was reasonable rather than whether the 
hospital experienced an undue hardship in granting the leave). 

55 29 C.F.R. part 1630 app. § 1630.2(o); Cehrs v. Northeast Ohio Alzheimer's, 155 F.3d 775, 782 (6th Cir. 1998); EEOC Guidance, supra note 
2, at “Leave” Section preceding Question 17. 

56 Dunn v. Chattanooga Pub. Co., 993 F. Supp. 2d 830, 844 (E.D. Tenn. 2014); Roberts v. Bd. Of County Comm’rs, 691 F.3d 1211, 1218 
(10th Cir. 2012); Hudson v. MCI Telecommunications Corp., 87 F.3d 1167, 1169 (10th Cir. 1996); Cisneros v. Wilson, 226 F.3d 1113, 1129 
(10th Cir. 2000)(overruled on other grounds by Bd. of Trustees of Univ. of Ala. v. Garrett, 531 U.S. 356, 121 S.Ct. 955 (2001); Brannon v. 
Luco Mop Company, 521 F.3d 843, 849 (8th Cir. 2008). 

57 EEOC Leave Guidance, supra note 1 at page 1. 
58 Cehrs v. Northeast Ohio Alzheimer's, 155 F.3d 775, 782-783 (6th Cir. 1998); EEOC Leave Guidance, supra note 1 at pages 1-2; EEOC 

Guidance, supra note 2, at “Leave” Section Preceding Question 17. 
59 EEOC Guidance, supra note 2, at “Leave” Section. 
60 Hwang v. Kansas State University, 2014 WL 2212071, *4 (10th Circ. 2014). 
61 Haschmann v. Time Warner Entertainment Company, L.P., 151 F.3d 591, 601 (7th Cir. 1998). 
62 29 C.F.R. § 1630.4(a)(v); Dark v. Curry County, 451 F.3d 1078, 1090 (9th Cir. 2006). 
63 Hudson v. MCI Telecommunications Corp., 87 F.3d 1167, 1169 (10th Cir. 1996). 
64 Parker v. Columbia Pictures Industries, 204 F.3d 326, 338 (2nd Cir. 2000). 
65 Criado v. IBM Corporation, 145 F.3d 437, 444 (1st Cir. 1998). 
66 Rascon v. U.S. West Communications, Inc., 143 F.3d 1324, 1334 (10th Cir. 1998)(overruled on other grounds by New Hampshire v. Maine, 

532 U.S. 742, 121 S.Ct. 1808 (2001).   
67 Dunn v. Chattanooga Pub. Co., supra note 56. 
68 The following cases and summaries are cited by the EEOC in The Americans With Disabilities Act: Applying Performance And Conduct 

Standards To Employees With Disabilities, fn. 73, http://eeoc.gov/facts/performance-conduct.html#issues (last modified January 20, 2011): 
Brenneman v. MedCentral Health Sys., 366 F.3d 412, 420 (6th Cir. 2004), cert. denied, 543 U.S. 1146 (2005) (pharmacist with diabetes 
absent at least 109 times over a 5-year period was unqualified because of excessive absenteeism); Conneen v. MBNA Am. Bank N.A., 334 
F.3d 318, 331-33 at note 49 (3d Cir. 2003) (termination for excessive tardiness lawful where employee, who once was given a modified 
schedule as a reasonable accommodation, failed to request resumption of this accommodation when she again began arriving late due to 
morning sedation and instead gave her employer reasons unrelated to her disability for the late arrival); Amadio v. Ford Motor Co., 238 F.3d 
919, 928 (7th Cir. 2001) (employer is not required to give an open-ended schedule to allow an employee to come and go as he pleases); 
Buckles v. First Data Resources, Inc., 176 F.3d 1098, 1101 (8th Cir. 1999) (employee with numerous absences unable to meet essential 
function of regular and reliable attendance); Carr v. Reno, 23 F.3d 525, 530 (D.C. Cir. 1994) (an employee is not qualified if he has 
prolonged, frequent, and unpredictable absences); Quinn v. Veneman, EEOC Appeal No. 01A34982 (December 21, 2004) (termination of 
employee with depression for repeated unexcused late arrivals was lawful where employee failed to provide medical documentation 
justifying any change in attendance requirements, and evidence showed supervisor met with employee at least 20 times over a two-year 
period to discuss attendance problems); Lopez v. Potter, EEOC Appeal No. 01996955 (January 16, 2002) (employer did not have to excuse 
employee’s persistent tardiness due to alcoholism and thus its use of progressive discipline, culminating in termination, was lawful). 

69 Hwang v. Kansas State University, 2014 WL 2212071 (10th Circ. 2014). 
70 Walsh v. UPS, 201 F.3d 718, 727 (6th Cir. 2000). 
71 Duckett v. Dunlop Tire Corp., 120 F.3d 1222, 1225 -1226 (11th Cir. 1997). 
72 EEOC v. Yellow Freight System, 253 F.3d 943, 950-951 (7th Cir. 2001). 
73 Tyndall v. National Education Centers Incorporated of California, 31 F.3d 209, 214 (4th Cir. 1994); Wood v. Green, 323 F.3d 1309, 1314 

(11th Cir. 2003). 
74 Reed v. Petroleum Helicopters, Inc., 218 F.3d 477, 481 (5th Cir. 2000). 
75 Frazier-White v. Gee, 818 F.3d 1249 (11th Cir. 2016) 
76 29 CFR § 1630.2(o)(2)(ii)(2012). See, US Airways, Inc. v. Barnett, 535 U.S. 391, 401-402; 122 S.Ct. 1516, 1523 (2002). 
77 EEOC Guidance, supra note 2, at “Reasonable Accommodation” Section. 

http://www.eeoc.gov/facts/performance-conduct.html
http://www.eeoc.gov/facts/performance-conduct.html
https://web2.westlaw.com/find/default.wl?mt=WestlawGC&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2001276787&serialnum=2001172281&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=7C225070&rs=WLW12.10
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027084628&serialnum=2001440935&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=03E9A73A&rs=WLW12.10
https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=708&tc=-1&rp=%2ffind%2fdefault.wl&findtype=Y&ordoc=2027084628&serialnum=2001440935&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=03E9A73A&rs=WLW12.10
http://eeoc.gov/facts/performance-conduct.html#issues


 

 

                                                                                                                                                                                           
78 Wood v. Green, 323 F.3d 1309, 1314 (11th Cir. 2003); Humphrey v. Memorial Hospitals Assoc., 239 F.3d 1128, 1136 (9th Cir. 2001); 

Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638, 647-648 (1st Cir. 2000); Nunes v. Wal-Mart Stores, Inc., 164 F.3d 1243, 1247 (9th 
Cir. 1999). 

79 29 C.F.R. § 1630.15(d). 
80 42 U.S.C. § 12112 (b)(5)(A); EEOC Guidance, supra note 2, at fn 16. 
81 42 U.S.C. § 12111 (10); 29 C.F.R. §  1630.2(p)(1) and (2).  
82 EEOC Guidance, supra note 2, at “Undue Hardship Issues” Section. 
83 EEOC Guidance, supra note 2, at “Undue Hardship Issues” Section; 29 C.F.R. part 1630 app. § 1630.15(d). 
84 Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638, 649-650 (1st Cir. 2000); Lafever v. Acosta, Inc., 2011 WL 1935888, *3-4 (N.D. Ca. 

2011); The Americans with Disabilities Act: A Primer for Small Business, “Types of Reasonable Accommodations” Section, U.S. Equal 
Employment Opportunity Commission, http://www.eeoc.gov/eeoc/publications/adahandbook.cfm (last checked 11/16/2012). 

85 29 C.F.R. part 1630 app. § 1630.2(p); EEOC Guidance, supra note 2, at “Undue Hardship Issues” section. 
86 EEOC ADA Performance Standards, supra note 34, at Question 20; EEOC v. Yellow Freight System, 253 F.3d 943, 950-951 (7th Cir. 

2001); Rask v. Fresenius Medical Care North America, 509 F.3d 466, 471 (8th Cir. 2008). 
87 EEOC Guidance, supra note 2, at Question 20. 
88 Samper v. Providence St. Vincent Medical Center, 675 F.3d 1233, 1238 (9th Cir. 2012); Peyton v. Fred’s Stores of Arkansas, Inc., 561 F.3d 

900, 903 (8th Cir. 2009); Rask v. Fresenius Medical Care North America, 509 F.3d 466, 471 (8th Cir. 2008); Amadio v. Ford Motor 
Company, 238 F.3d 919, 928 (7th Cir. 2001); Waggoner v. Olin Corporation, 169 F.3d 481, 485 (7th Cir. 1999). 

89 Myers v. Hose, 50 F.3d 278, 283 (4th Cir. 1995). 
90 See, e.g., 29 C.F.R. § 1630.2(p)(2); EEOC Leave Guidance, supra note 1 at page 6. 
91 Garcia-Ayala v. Lederle Parenterals, Inc., 212 F.3d 638, 649-650 (1st Cir. 2000). 
92 29 C.F.R. part 1630 app. § 1630.15(d); EEOC Guidance, supra note 2, at Undue Hardship Issues Section. 
93 Peyton v. Fred’s Stores of Arkansas, 561 F.3d 900, 903 (8th Cir. 2009); Hudson v. MCI Telecommunications Corp., 87 F.3d 1167, 1169 

(10th Cir. 1996). 
94 Austin v. Better Bus. Bureau of Middle Tenn, Inc. 2011 WL 1042245, *4 (M.D. Tenn. 2011); Mallon v. US Physical Therapy Ltd., 395 

F.Supp.2d 810, 820 (D. Minn. 2005). 
95 Spangler v. Federal Home Loan Bank of Des Moines, 278 F.3d 847, 850 (8th Cir. 2002) (reassigning an absent employee’s duties to 

coworkers resulted in the coworkers being unable to perform their own duties). 
96 EEOC Leave Guidance, supra note 1 at page 6. 
97 EEOC Leave Guidance, supra note 1 at Example 17. 
98 EEOC Leave Guidance, supra note 1 at Example 18. 
99 EEOC Leave Guidance, supra note 1 at Example 19. 
100 Hwang v. Kansas State University, 2014 WL 2212071 (10th Circ. 2014). 
101 EEOC Guidance, supra note 2, at Question 76; EEOC Enforcement Guidance: Disability-Related Inquiries and Medical Examinations of 

Employees Under the Americans With Disabilities Act, Question 7, U.S. Equal Employment Opportunity Commission (July 27, 2000), 
http://www.eeoc.gov/policy/docs/guidance-inquiries.html [hereinafter EEOC ADA Medical Examinations]. 

102 29 C.F.R. § 1630.14(c); EEOC ADA Medical Examinations, supra note 77, at Question 17. 
103 EEOC Leave Guidance, supra note 1 at page 3. 
104 EEOC Leave Guidance, supra note 1 at page 2. 
105 EEOC Leave Guidance, supra note 1 at Example 3. 
106 EEOC Leave Guidance, supra note 1 at page 3. 
107 EEOC Leave Guidance, supra note 1 at Example 9. 
108 EEOC Guidance, supra note 2, at Question 7. 
109 EEOC Guidance, supra note 2, at Question 6; EEOC ADA Medical Examinations, supra note 77, at Section A.7 of “JOB-RELATED AND 

CONSISTENT WITH BUSINESS NECESSITY“ section. 
110 EEOC ADA Medical Examinations, supra note 77, at Question 5. 
111 EEOC Guidance, supra note 2, at Question 21, Ex.B. 
112 29 C.F.R. part 1630 app. § 1630.2(o); EEOC Guidance, supra note 2, at Question 21, Ex.B; EEOC FMLA, ADA, and Title VII, supra note 

31, at Question 14. 
113 29 C.F.R. part 1630 app. § 1630.2(o); EEOC FMLA, ADA, and Title VII, supra note 31, at Question 14. 
114 EEOC FMLA, ADA, and Title VII, supra note 31, at Question 14. 
115 EEOC FMLA, ADA, and Title VII, supra note 31, at Question 15. 
116 29 U.S.C. § 2612(a); EEOC FMLA, ADA, and Title VII, supra note 31, at Question 18. 
117 EEOC FMLA, ADA, and Title VII, supra note 31, at Question 16. 
118 EEOC FMLA, ADA, and Title VII, supra note 31, at Question 14. 
119 Hwang v. Kansas State University, 2014 WL 2212071 *4 (10t Circ. 2014) 
120 EEOC Guidance, supra note 2. 
121 EEOC Leave Guidance, supra note 1 at page 4. 
122 EEOC ADA Performance Standards, supra note 34, at Sec. II. 
123 42 U.S.C. §§ 12112(b)(6), 12113(a) (2000); 29 C.F.R. §§ 1630.10 and 1630.15(b)(1). 
124 EEOC ADA Performance Standards, supra note 34, at Sec. II. 

http://www.eeoc.gov/eeoc/publications/adahandbook.cfm
http://www.eeoc.gov/policy/docs/guidance-inquiries.html


 

 

                                                                                                                                                                                           
125 EEOC ADA Performance Standards, supra note 34, at Sec. II. 
126 EEOC Leave Guidance, supra note 1 at page 4. 
127 EEOC Guidance, supra note 2, at “Requesting a Reasonable Accommodation” Section. 
128 Humphrey v. Memorial Hospitals Assoc., 239 F.3d 1128, 1137-1138 (9th Cir. 2001). 
 
 


